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INTRODUCTION
The last five years have seen historic shifts in social justice movements that focus on race and sexual orientation. 1 In 2013, a jury acquitted George Zimmerman of charges related to the shooting of Trayvon Martin, an unarmed African-American teenager whom he wrongly suspected to be a criminal.
2 Three black women activists responded with a social media-fueled movement called #BlackLivesMatter. 3 Additional tragic deaths of unarmed African-Americans in 2014 and 2015 galvanized unrest in African-American communities (and beyond) and activism contesting police tactics such as racial profiling and excessive force. 4 At the same time, marriage equality justice" 12 connects race and sexual orientation cases. Even when LGBT people win in cases like Obergefell, or underrepresented racial minorities win in affirmative action cases like Fisher v. University of Texas, the Court carefully cabins its opinions to preserve the social hierarchy with only incremental changes. 13 Pressure to "play it safe" may operate at multiple levels: lawyers frame arguments to appeal to Justice Anthony Kennedy's conservative ideology; Justice Kennedy may refrain from articulating arguments that he fears will inflame the religious right; and liberal Justices may opt not to write separately and repudiate troubling aspects of Justice Kennedy's analysis for fear of losing his swing vote.
Marriage equality lawyers played this game by presenting predominantly white, middle-class, and "all-American" plaintiffs-people who were ultimately depicted by Justice Kennedy as "needing" to assimilate into marital norms rather than desiring to change them. 14 We demonstrate that these lawyers selectively drew on social science, sidestepping studies suggesting positive differences between same-sex and different-sex couples and the transformational potential of same-sex relationships. Rather than telling a story of sexual minorities becoming like heterosexuals, the Court could have acknowledged that same-sex couples may offer valuable lessons for the broader society. By sketching the road not taken-an intersectional, more inclusive, and more LGBT-affirming marriage equality claim-our analysis suggests that the actual claim in Obergefell mainly mirrored the interests of the most privileged members of the class.
Moreover, in this Essay, we extend the story about racial justice by considering how affirmative action has fared at the Court during this time period. The Court's Fisher decision in 2016 surprised court observers by reaffirming Grutter v. Bollinger's diversity rationale and giving universities significant leeway to take race into account as part of a holistic review of applicants. 15 Fisher, like Obergefell, is a notable victory and worthy of celebration. But affirmative action, standing alone, is a rather limited means of challenging racial subordination in education. It is no substitute for a systematic challenge to the de facto segregation and insufficient funding that 12 McCleskey v. Kemp, 481 U.S. 279, 339 (1987) (Brennan, J., dissenting). 13 See Reva Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of StatusEnforcing State Action, 49 STAN. L. REV. 1111, 1113 (1997) (discussing "preservation-throughtransformation").
14 This legal strategy permitted the Obergefell Court to find that same-sex marriage was likely to strengthen, rather than weaken, "the institution of marriage" by expanding the ranks of married couples. 135 S. Ct. 2584, 2596 (2015) . However, a more substantive means of strengthening marriage would have been to highlight and encourage the uniquely healthy dynamics exemplified by some same-sex couples and parents, which we discuss more fully below. 15 136 S. Ct. 2198, 2210, 2214-15 (2016).
hobble many of our nation's public schools. 16 Nor does it require critical engagement with university admissions processes that effectively prioritize socioeconomically privileged applicants. Importantly, the corollary to Fisher's validation of affirmative action is the Court's ruling, in Schuette v. Coalition to Defend Affirmative Action, that states may amend their constitutions to forbid race-conscious policies without triggering meaningful judicial review. 17 Thus, even though underrepresented people of color won in Grutter, Michigan voters quickly stripped them of this victory, and the Court provided no judicial recourse. 18 Our triangulation of affirmative action, criminal justice, and marriage equality suggests the Court's preference for affirming civil rights only when doing so will not dismantle entrenched social hierarchies. 19 Our analysis builds on some first principles. First, science has sometimes been used to perpetuate the subordination of people of color, women, LGBT people, and many others. 20 Second, courts sometimes invoke science in order to conceal their value choices in "objective" garb. 21 For both of these reasons, scholars should subject scientific findings, and legal claims utilizing such findings, to critical analysis. A close examination of the Court's treatment of social science in certain leading equal protection cases also undercuts any assumption that the Court treats social science in a 16 See Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 867 (2007) (Breyer, J., dissenting) (describing school segregation as perpetuating "a caste system rooted in the institutions of slavery and 80 years of legalized subordination"); San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 47, 55 (1973) (holding that Texas public education funding scheme did not violate equal protection by failing to distribute resources equitably). 17 to identify a right to terminate a pregnancy); Brown v. Bd. of Educ., 347 U.S. 483, 494 n.11 (1954) (invoking social psychology scholarship on internalized racism to justify invalidating laws that required racially-segregated public schools).
uniform manner. We suggest that the Court's openness to social science in such litigation will depend on the extent to which its presentation threatens to unleash what the Court regards as "too much justice." When faced with competing bodies of social scientific discourse, we can expect the Court to emphasize the strand that minimally disrupts the status quo.
I. INJUSTICE, SOCIAL SCIENCE, AND FEAR
In this Part, we argue that a "fear of too much justice," particularly law reform efforts that would require the courts to restructure inequitable institutions, animates several leading civil rights cases. Importantly, this fear surfaces not only in cases in which the Court rejects the civil rights claim, but also those in which it rules in favor of a racial or sexual minority group. We argue that scholars who study how courts engage social science in civil rights cases must always keep these power dynamics in mind, as they are likely to shape how lawyers deploy social science and whether and how the Court engages with it.
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McCleskey v. Kemp 23 serves as the Court's most controversial rejection of social science evidence, and it also represents perhaps the Court's most notorious criminal justice opinion. Warren McCleskey, an AfricanAmerican man from Georgia, was sentenced to death for his role in the murder of a white police officer. 24 In order to show that race played a significant role in the state's decision to sentence him to death-and that this violated the Fourteenth and Eighth Amendments-McCleskey enlisted David Baldus, a professor who conducted a sophisticated empirical analysis on the Georgia capital sentencing regime. McCleskey's core equal protection claim was that Georgia valued the lives of Whites more than the lives of Blacks, and that a black person who was convicted of killing a white person was particularly likely to be sentenced to death. 25 Baldus's study concluded that, "even after taking account of 39 nonracial variables, defendants charged with killing white victims were 4.3 times as likely to receive a death sentence as defendants charged with killing blacks." 26 Even though "over half -55%-of defendants in white-victim crimes in Georgia would not have been sentenced to die if their victims had been 22 29 McCleskey's use of the Baldus study to show systemic bias in Fulton County, Georgia, was inapt, the Court said, because it failed to "prove that the decisionmakers in his case acted with discriminatory purpose."
30
McCleskey did not rely on science alone; he also drew on Georgia's well-documented history of racial antagonism and criminal laws that formally segregated offenses based on the race of the defendant and the victim. The Court derided this "historical evidence" as similarly irrelevant: "Although the history of racial discrimination in this country is undeniable, we cannot accept official actions taken long ago as evidence of current intent."
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The majority repeatedly adverted to the sweeping scope of McCleskey's claim and its capacity to unsettle the country's entire criminal justice system. 32 Moreover, notes from the Justices' files suggest that the Court's denial of McCleskey's claim had less to do with any failings of the social science in the record and more to do with a fear that recognizing the 27 Id. at 326 (Brennan, J., dissenting). 28 Id. at 293-94 (citing Bazemore v. Friday, 478 U.S. 385, 400-01 (1986) (Brennan, J., concurring in part); Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 n.13 (1977)); see also Batson v. Kentucky, 476 U.S. 79, 97-98 (1986) (developing a framework for inferring racial discrimination that permits the use of statistical evidence). 29 The majority declared: "we assume the study is valid statistically . . . . Our assumption that the Baldus study is statistically valid does not include the assumption that the study shows that racial considerations actually enter into any sentencing decisions in Georgia." McCleskey, 481 U.S. at 291 n.7; see also id. at 312-13 ("At most, the Baldus study indicates a discrepancy that appears to correlate with race . . . . The discrepancy indicated by the Baldus study is 'a far cry from the major systemic defects identified in Furman [v. Georgia] .'"). 30 Id. at 292. Justice Lewis Powell pointed to Baldus's own testimony on the limits of what his study could prove. Baldus testified: "Models that are developed talk about the effect on the average. They do not depict the experience of a single individual. What they say, for example, [is] that on the average, the race of the victim, if it is white, increases on the average the probability . . .
[that] the death sentence would be given." Id. at 293 n.11. 31 Id. at 298 n.20. But see id. at 329-33 (Brennan, J., dissenting) (carefully laying out the copious historical evidence linking the findings of the Baldus study to Georgia's long history of penalizing interracial murder and rape differently depending on the race of the defendant and victim). 32 See id. at 292 ("In its broadest form, McCleskey's claim of discrimination extends to every actor in the Georgia capital sentencing process, from the prosecutor who sought the death penalty and the jury that imposed the sentence, to the State itself that enacted the capital punishment statute and allows it to remain in effect despite its allegedly discriminatory application."); id. at 293 ("McCleskey's claim that these statistics are sufficient proof of discrimination, without regard to the facts of a particular case, would extend to all capital cases in Georgia, at least where the victim was white and the defendant was black."); id. at 297 ("McCleskey challenges decisions at the heart of the State's criminal justice system."); id. at 314-15 ("McCleskey's claim, taken to its logical conclusion, throws into serious question the principles that underlie our entire criminal justice system.").
bias in Georgia's death penalty regime would immerse the courts in critically evaluating the racial disparities that pervade the criminal justice system at multiple levels. 33 Faced with this daunting task, the Court simply looked away from the equal protection problem. A similar "fear of too much justice," 34 we argue, is apparent even in cases where the Court relied on social science to advance racial justice.
The most famous equal protection case is also the foremost example of the Court relying on social science. In Brown v. Board of Education, the Court declared policies that require racially segregated schools to be inherently unequal because, it said, they instill in black children "a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone." 35 The Court supported this claim with a footnote citing psychological scholarship by Kenneth B. Clark and others. 36 At the same time, however, the Court deferred the question of implementation of its mandate to desegregate the schools. 37 When the Court finally answered that question, its command that courts should proceed with "all deliberate speed" 38 reflected ambivalence and trepidation. As Charles Ogletree explained, this phrase actually meant "slow." 39 The Brown Court's 33 The Court wrote that it would require "far stronger proof" before even requiring the state to respond to the allegation of racial bias. 42 The Grutter majority held that the University of Michigan Law School had a "compelling interest" in obtaining the educational benefits associated with a diverse study body. 43 Thus, universities could take race into account in admitting students as one aspect of a broader, holistic commitment to diversity. In order to support its claim that diversity confers educational benefits, the Court cited "expert studies and reports entered into evidence at trial [and] numerous [scientific] studies" in the record, including those cited in an amicus brief by the American Educational Research Association.
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This victory was tempered by important limitations. First, the Court declined to rely on the interest in remedying past discrimination, which detached the rationale for affirmative action from the long history of racial subordination. By stressing that diversity-based policies benefit people of all different stripes-say, a white tuba player from Idaho-the Court deflected attention from and cloaked specific racial harms that do not extend to white tuba players. 45 While the McCleskey opinion curtly dismissed the relevance of historical evidence of racial discrimination, 46 the Grutter Court more deftly bracketed an engagement of our nation's ugly history of white supremacy in favor of a forward-looking and more "racially neutral" conception of diversity. As Kyneshawau Hurd & Victoria C. Plaut argue in a related article in this Symposium Issue, the ostensibly neutral framing of "diversity benefits" may mask a focus on admitting people of color in order to enhance white students' classroom experiences. They cite scientific 40 49 Although preserving access for these few underrepresented minorities is important, such policies do not challenge the basic infrastructure of university admissions and the educational system that feeds students into universities and graduate schools. The second Fisher decision (Fisher II) appears to defer to what the Court regarded as fair procedures to determine admissions practices and to use them as a proxy for the question of whether taking race into account is truly necessary to achieve a "critical mass" of underrepresented students.
Id
50 This "stay the course" approach starkly contrasts with the destabilizing demands that the dissenting Justices would have levied on universities. In Fisher II, Justice Samuel Alito would have required the University of Texas to provide much more extensive and detailed empirical evidence, including determining exactly how many students benefited from taking race into account and in which classes they enrolled. 51 In Grutter, Justice Clarence Thomas, joined in part by Justice Antonin Scalia, went ever further. They would have required the University of Michigan to choose between use of the LSAT, which buttresses its elite status, and its interest in racial diversity. 52 These dissenters demonstrated a taste for invasive judicial intervention and would have wielded it to deter universities from adopting race-conscious policies. The Court majority eschewed these approaches, and both Grutter and Fisher II can be understood as deferring to the status quo. This is a victory for underrepresented minorities insofar as it suggests that at least as long as Justice Kennedy remains the swing vote, the Court may leave universities in peace to carry out race-conscious policies. However, the Justices in Fisher II and Grutter were fighting over a rather modest departure from "color- blind" admissions policies that disproportionately benefit affluent and middle-class students. 53 The Court majority declined to call into question universities' general reliance on standardized tests and "legacy" admissions, 54 two practices that typically benefit white upper-and middleclass students. The Kennedy-led majority has shown little interest in questioning dominant conceptions of "merit" as embodied in standardized tests. 55 In Fisher II, some social science scholars filed briefs in order to show the need for policies that counteract the flawed and biased nature of standardized tests and other structural conditions, such as "stereotype threat," that make students of color vulnerable and depress their academic performance. 56 But the Court majority ignored this body of science, reinscribing the "diversity benefits" rationale from Grutter and generally avoiding a discussion of racial discrimination.
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This critical analysis of race equal protection precedents has tried to show that, despite their disparate outcomes and differences in receptivity to social science, McCleskey, Brown, Grutter, and Fisher share significant connective tissue, namely a fear of dramatic social transformation. 58 Ever since Brown's unsuccessful attempt to reform the public school system, the Court tends to shrink from extensive engagement with systems that consistently disadvantage minorities. This context helps explain why the Court refused to open the door to wide-scale reform of the criminal justice 53 Bell, supra note 45, at 1622 ("The tremendous attention directed at diversity programs diverts concern and resources from the serious barriers of poverty that exclude far more students from entering college than are likely to gain admission under an affirmative action program."). 54 Fisher II, 136 S. Ct. at 2240 (Alito, J., dissenting) (describing what Justice Alito called a secretive legacy admissions process at the University of Texas). 55 See Bell, supra note 45, at 1632 ("Diversity then is less a means of continuing minority admissions programs in the face of widespread opposition than it is a shield behind which college administrators can retain policies of admission that are woefully poor measures of quality, but convenient vehicles for admitting the children of wealth and privilege." Grutter acceptable because it "minimize[d] the importance of race while offering maximum protection to whites"). 58 See also Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 278 (1979) (expressing concern that striking down a veterans hiring preference as an equal protection violation might require the Court to confront gender-based "enlistment policies of the Armed Forces"); Washington v. Davis, 426 U.S. 229, 248 (1976) ("A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling justification, if in practice it benefits or burdens one race more than another would be far-reaching and would raise serious questions about, and perhaps invalidate, a whole range of tax, welfare, public service, regulatory, and licensing statutes that may be more burdensome to the poor and to the average black than to the more affluent white.").
system in McCleskey and why marriage equality, which we consider in the next Part, was an appealing opportunity for judicial intervention. which concerned the constitutionality of California's Proposition 8's ban on same-sex marriage, Chief Justice John Roberts identified a tension between two claims made by lawyers representing same-sex couples seeking the right to marry. 60 His exchange with Solicitor General Donald Verrilli sets up our exploration of the social science supporting these competing claims:
II. BIFURCATING GAY
CHIEF JUSTICE ROBERTS: [I]t seems to me that your position that you are supporting is somewhat internally inconsistent. We see the argument made that there is no problem with extending marriage to same-sex couples because children raised by same-sex couples are doing just fine and there is no evidence that they are being harmed. And the other argument is Proposition 8 harms children by not allowing same-sex couples to marriage [sic] . Which is it?
GENERAL VERRILLI: Well, I --I think what Proposition 8 does is deny the long-term stabilizing effect that marriage brings. That's --that's the argument for --for marriage, that --CHIEF JUSTICE ROBERTS: But you also tell me there has been no harm shown to children of same-sex couples.
GENERAL VERRILLI: California --there are 37,000 children in same-sex families in California now. Their parents cannot marry and that has effects on them in the here and now. A stabilizing effect is not there. When they go to school, they have to --you know --they don't have parents like everybody else's parents. That's a real effect, a real cost in the here and now. 61 The following discussion provides the scientific context that gave rise to the apparent tension between the claim that laws denying them access to marriage harm same-sex couples and their children, and yet, the relationships and children of same-sex couples are no less "healthy" than heterosexuals'. Over the past several decades, research in the social and health sciences on sexual minority health and well-being-stemming mainly from psychology, sociology, and public health-has grown exponentially. For the purposes of this analysis, we divide findings from this broad field of research into two streams in order to highlight the benefits and challenges that social science evidence has posed for policy discussions around marriage equality in the United States. First, we consider how research evidence has been fed into a discourse of "sameness" in an attempt to demonstrate that sexual minority individuals and couples are no different from their heterosexual counterparts on key health and well-being outcomes. Second, we discuss another stream of research which contributes to a discourse of "minority stress" or "damage." This stream points to the ways in which structural (e.g., discriminatory laws and policies) and interpersonal (e.g., workplace and familial discrimination) stigma can be damaging to the health and well-being of sexual minorities, as well as their relationships and families. From a social science perspective, discourses like these can be problematic, because they individually fail to represent the whole of sexual minorities' lived experiences. However, isolating findings within these separate discourses has proven useful at various points within policy change efforts. After providing a brief review of these two streams of research, the next Section will discuss the tensions that have emerged as a result of using evidence from the social sciences in marriage equality efforts.
A. Evidence of "Sameness"
Perhaps the most influential research findings on the status of sexual minorities in the mental health literature emerged from a 1957 study conducted by Evelyn Hooker, which demonstrated that gay men's responses to a popular projective technique used in the diagnosis of mental health problems were not distinguishable from the responses of heterosexual men.
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Hooker's research provided a turning point because she studied highly functional men in the general population unlike most prior research, which had focused on unrepresentative samples, such as "homosexuals in prisons, mental hospitals, or the disciplinary barracks of the armed services." 63 The majority of her subjects had successfully maintained long-term romantic relationships. 64 Hooker's foundational finding of sameness ultimately played a pivotal role in the effective removal of homosexuality from the American Psychiatric Association's Diagnostic and Statistical Manual for Mental Disorders (DSM), thereby winning a major battle in efforts to "depathologize" homosexuality within the medical community. 63 BAYER, supra note 20, at 49-50. 64 Id. at 52. 65 For historical reviews, see id.; Jack Drescher, Out of DSM: Depathologizing Homosexuality, 5 BEHAV. SCI. 565 (2015) . Ronald Bayer's fascinating historical account makes clear that Hooker and This approach mirrors the courts' efforts to depathologize same-sex relationships from the standpoint of marriage policy, which-until recently-was restricted to male-female couples in the majority of U.S. states. Specifically, findings from decades of studies using between-groups designs, which compare same-sex male and female couples with differentsex couples, became especially useful in documenting the lack of meaningful differences between the groups on a variety of important relational outcomes.
For example, Lawrence Kurdek's influential line of research detected no differences between same-sex male and female cohabiting couples and different-sex married couples. Across two longitudinal studies involving eight annual assessments with hundreds of couples, Kurdek observed no differences in important benchmarks surrounding psychological adjustment and relationship quality. 66 The lack of differences observed in these data led Kurdek to conclude that "there is no evidence that gay partners and lesbian partners were psychologically maladjusted, that they had high levels of personality traits that predisposed them to relationship problems, that they had dysfunctional working models of their relationships, [or] that they used ineffective strategies to resolve conflict." 67 Other studies have also found similarities between individuals in same-sex and different-sex couples in the meanings and importance they place on the role of intimacy and relationships in their lives. 68 These are just some illustrative examples of many studies that find no differences between same-sex and different-sex couples in betweenthe American Psychiatric Association were keenly aware of the political stakes of this research. Hooker was in conversation with gay rights groups such as the Mattachine Society and found some of her subjects through them. See BAYER, supra note 20, at 50, 53. Gay rights activists assailed psychiatry's role in stigmatizing their identities by disrupting the Association's annual conferences, picketing lectures by prominent psychiatrists who fought to preserve the pathologizing conception of homosexuality, and helping closeted psychiatrists to come out to their colleagues and articulate the injuries their profession was inflicting on them. Id. at 92, 98-99, 102, 109. While early gay rights groups had deferred to psychiatry's claim of expertise, an increasingly adamant cohort of (nonscientist) gay rights leaders in the late 1960s and early 1970s insisted that "We are the true authorities on homosexuality whether we are accepted as such or not" and "gay is good. In contrast to the early research of psychologists and psychiatrists aimed at depathologizing homosexuality, a sizable number of studiestypically conducted by public health and social epidemiology scholarshave demonstrated that sexual minority populations experience higher levels of psychological distress and disorder compared to heterosexuals. 71 These inequalities in mental health do not, however, contradict the arguments of earlier psychologists and psychiatrists that homosexuality is not a symptom of pathology. Instead, the disadvantaged social status afforded to sexual minorities relative to heterosexuals and the persistence of social stigma surrounding sexual minority identities and same-sex sexuality is theorized to cause these persistent health inequalities. In other words, the root of these differences lies in the social marginalization of sexual minorities and is not a property of a sexual minority identity per se.
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Minority stress theory seeks to explain how social stress, stemming from disadvantaged social status, explains the continued existence of sexualorientation-based health disparities. The minority stress framework articulates specific and unique minority stressors that sexual minority individuals are potentially exposed to as a result of their stigmatized social status, and posits that these unique stressors put sexual minorities at greater risk for mental and physical health problems relative to heterosexuals.
73
These stressors include event-based forms of discrimination (i.e., prejudice events), "non-event" stress (e.g., failing to attain important events, such as marriage, by a certain age), as well as chronic and everyday forms of 69 These externally generated forms of differential treatment from society can lead to psychological forms of stigma-related stress, such as entering into situations expecting to be discriminated against (i.e., expectations of rejection), the need to manage how "out" one is to other people across various contexts in life (i.e., stigma concealment), and the application of societal devaluation of sexual minorities to one's own sense of self (i.e., internalized stigma). Indeed, some studies have shown that when statistically controlling for exposure to various forms of minority stress, differences in mental health between heterosexuals and sexual minorities are substantially attenuated or no longer detectable.
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A growing body of research shows that not only do these forms of stress burden people as individuals, they also can harm sexual minorities' efforts to seek and maintain romantic relationships. 76 For example, people in samesex relationships, like their sexual minority counterparts who are single, experience discrimination as well as daily hassles and harassment, 77 and these daily struggles can burden their relationships. There is also some evidence to suggest that, as compared to their single peers, sexual minorities in same-sex relationships might be exposed to more stress associated with being rejected and misunderstood by other people in their lives, particularly 74 by their families of origin. 78 Moreover, societal stigma surrounding same-sex relationships can also be uniquely internalized, contributing to feelings of internalized homophobia among people in same-sex relationships, 79 which has been shown to be particularly detrimental to relationship quality among sexual minority individuals. 80 These interpersonal stressors, along with other forms of discrimination and victimization, are associated with decreased relationship quality.
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Why do these competing bodies of scholarship matter? Each of the "damage" and "sameness" discourses is problematic if presented alone, because isolating one or the other fails to represent the whole of sexual minorities' lived experiences. 82 As LGBT people, we may have the same basic desires and life goals as heterosexuals and yet face unique forms of stress as we seek to achieve those goals. 83 These barriers extend far beyond the availability of a marriage license, and courts should know that. Judges should make decisions with a full understanding of LGBT people's lives, not just the slivers that lawyers sometimes choose to serve up to them. Instead, lawyers, policymakers, and scholars sometimes highlight one body of research while ignoring or glossing over the other. 84 In the case of marriage equality, we worry that the lawyers' strategic choice to magnify sameness may be dangerous. The appeal to sameness may implicitly suggest that if same-sex couples and parents were not able to achieve the same outcomes 78 as heterosexuals, it would be their fault and they would be unworthy of equal protection. Yet, as Clare Huntington has written, "Evidence on unequal outcomes for different demographic groups may be accurate, but the underlying conditions that create the family situations are often the result of systemic discrimination and inequality. Thus, using empirical evidence about poor outcomes to justify legal rules inflicts a second act of discrimination." 85 The marriage equality movement's unmitigated embrace of sameness raises the risk of weakening Obergefell if scientific findings ultimately suggest adverse outcomes for same-sex couples and families. 86 This strategic decision to downplay discrimination for short-term gain may come back to haunt the LGBT community in the long term.
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In the next Part, we first analyze the briefs in Obergefell to determine the extent to which they engaged these bodies of social science. We then turn to the Obergefell majority opinion to trace how the themes of sameness and minority stress surfaced even when the Court did not explicitly cite the briefs or the underlying studies. We follow that analysis in Part IV, which considers the road not taken, namely, a more inclusive and LGBT-affirming conceptualization of the marriage equality claim.
III. SELECTIVE SOCIAL SCIENCE AT THE COURT: A CASE STUDY OF OBERGEFELL
This Part provides a close examination of the use of social science in the Obergefell case to demonstrate how lawyers and judges may selectively draw on science to question or acquiesce to social hierarchy. First, we review the briefs filed in Obergefell to make manifest the broad sweep of the scientific evidence that was put before the Justices. Second, we show how the majority opinion drew on certain concepts from the scientific literature, while notably ignoring or downplaying others. Ultimately, we criticize the opinion for minimizing the minority stress experienced by many sexual minorities and denying that homophobia motivated states' refusal to let same-sex couples marry. We also lament the opinion's failure to transcend a 85 Id. at 293; see supra text accompanying note 75 (discussing studies that found that after statistically controlling for exposure to various forms of minority stress, differences in mental health between heterosexuals and sexual minorities were no longer detectable). 86 Recall that the psychological evidence that the Court invoked in Brown suffered grave methodological attacks. See supra note 36. 87 In the race context, the Court has recognized the wrongfulness of using societal discrimination as a justification for denying fundamental rights. See, e.g., Palmore v. Sidoti, 466 U.S. 429, 433 (1984) (acknowledging that granting custody of a white child to a white mother who had married a black man would expose the child to discrimination but declaring: "[p]rivate biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect"). In this regard, greater attention to race would have bolstered LGBT rights.
sameness framework and consider ways in which same-sex couples may differ from heterosexual couples in beneficial ways.
A. Social Science in the Obergefell Amicus Briefs: A Systematic Review
Assisted by a team of research assistants, we reviewed all of the briefs in Obergefell to understand the extent to which the various players in the case engaged sameness and minority stress literatures. Two research assistants with prior experience conducting qualitative research read and coded all of the party briefs and amicus briefs submitted in the Obergefell case. Before coding a brief, the research assistant would look to the list of "Other Authorities" in the brief's table of contents. This list served as a starting point to give the research assistant a general idea of how heavily a brief relied on scientific research and where that research was likely to be found in the brief. The assistant would then read the brief and consider the context in which each scientific authority was cited.
Only scientific studies, and authorities that made claims based on cited scientific studies, were coded and included in subsequent analysis. We leveraged the scientific reports to provide a comparative measure of the briefs' relative attention to various bodies of social science research. We evaluated the text of the brief in order to determine whether the lawyers cited a study to advance a particular claim. 88 These studies were initially coded based on four categories: (1) sameness, (2) damaging effects of minority stress, (3) positive difference, and (4) other science. "Sameness" studies are those that include references to how LGBT individuals, same-sex couples, or gays and lesbians are similar to heterosexual individuals-for example, studies that show that same-sex parents are just as successful at parenting as heterosexual individuals. "Damaging effects of minority stress" studies are those that include references to LGBT experiences of stigma, prejudice, and
LGBT discrimination (i.e., minority stressors) and consider how minority stressors impact the physical or mental health of LGBT people. "Positive difference" studies are those that include references to how LGBT individuals are different, in a beneficial way, from heterosexual individuals-for example, studies that show studies show that same-sex parents are more likely than different-sex parents to instill in their children respect for gender and sexual orientation equality. The "other science" category was a catchall category for any cited scientific study that did not fit into any of the other enumerated categories. Any study that was difficult to 88 One limitation of this science-focused methodology is that it did not allow us to measure the amount of text in a brief that was devoted to a particular body of research. However, there is no reason to believe that our primary emphasis on scientific citations, rather than text, favored one body of research over another.
properly sort into one of the mentioned categories was flagged by the research assistants as a "judgment call" and reviewed by the lead researchers. The data collected by both research assistants were aggregated and descriptive statistics were calculated.
After an initial review of all of the briefs, we decided to focus on the briefs filed by the parties themselves and those filed by scientific organizations, as research suggests that these briefs are among those most likely to be read by Supreme Court Justices and clerks and to wield influence in the Court's decisionmaking. 89 Recognizing that not all research on minority stress is focused on its damaging effects on health, we expanded our definition of minority stress, which resulted in a fifth category, (5) experiences of minority stress. "Experiences of minority stress" studies are those with any reference to stigma, prejudice, and discrimination against LGBT people, with or without a reference to how that discrimination impacts the physical or mental health of LGBT people. The research assistants then recoded all of the briefs to account for this new code. We reviewed the coding periodically and provided feedback to refine the coding.
Our review of the briefs indicates that the parties cited scientific studies sparingly, but when they cited social science, they favored sameness findings. Half of the parties' scientific citations (23 of 46 citations) made sameness arguments. By comparison, just 17% of the parties' scientific citations discussed minority stress. 90 None of the parties' scientific citations asserted positive differences of same-sex relationships.
Perhaps the most influential brief of those filed by scientific authorities was from the American Psychological Association (APA), joined by the American Psychoanalytic Association, the National Association of Social Workers, the American Medical Association (AMA), and several other health-related organizations (for simplicity, we will refer to this as the "APA 89 See, e.g., Kathleen E. Hull, The Role of Social Science Expertise in Same-Sex Marriage Litigation, 13 ANN. REV. L. & SOC. SCI. 471, 473 (2017) (discussing finding that briefs with social science "merited special consideration" among Supreme Court law clerks); Lynch, supra note 22 (studying Supreme Court clerks' use of briefs and noting that parties' briefs generally garner more attention than the typical amicus brief and found that a significant number of clerks consider briefs filed by medical and scientific authorities to be influential). Lynch's study concluded that 54% of clerks stated that briefs citing social science receive special attention, and a significant number of clerks specifically mentioned the American Psychological Association (APA) and American Medical Association (AMA) as influential amicus filers. Id. at 50-51, 66. However, one quarter of clerks said that they give such briefs less attention, and the people in this group tended to have clerked for Justices Thomas and Scalia. See id. at 66-68. Lynch's study also suggests "a credible public interest or research organization is much better positioned to provide social science findings than a typical litigant." Id. at 67. 90 In our ultimate findings, we aggregate citations coded as "damaging effects of minority stress" and those coded as "experiences of minority stress" into a single category, which we call simply "minority stress."
brief"). 91 Of 115 citations to scientific authorities in the APA brief, 49.57% (57 citations) made sameness claims-roughly the same percentage of the parties' citations that made sameness arguments. 92 Just 4.35% (5 citations) concerned minority stress, and 2.61% (3 citations) raised positive differences. The American Sociological Association (ASA) filed another prominent brief. 93 In the ASA brief, 46.67% (21 of 45) of the scientific citations concerned sameness, while 4.44% (2 citations) concerned minority stress, and none concerned positive differences. 94 A brief by the American Public Health Association (APHA) may have served as a counterweight in that it featured more citations discussing minority stress (46.55%, 27 of 58 citations) than sameness (10.34%, 6 citations).
95 Figure 1 below summarizes our findings.
It is of course always difficult to know whether and how briefs influence Supreme Court Justices. The parties and leading scientific organizations such as the APA, AMA, and ASA converged on sameness studies and minimized discussion of minority stress and positive differences. However, the APHA, which is another leading health organization, might have provided a crucial corrective to what we consider to be an overemphasis on sameness and downplaying of ongoing discrimination and its effects. In the next Section, we discuss the Obergefell majority opinion and find that, like the parties and the APA, it said far more about sameness than minority stress and completely ignored positive differences. 
B. The Obergefell Opinion
The core of the Supreme Court's analysis in Obergefell asked whether the reasons why marriage is essential for heterosexuals also apply to samesex couples. This framing basically inquired whether same-sex couples are similarly situated to heterosexuals with respect to marriage. 97 By evaluating four benefits of marriage, the majority concluded that "the reasons marriage is fundamental under the Constitution apply with equal force to same-sex couples."
98 These four benefits are the following: (1) marriage as an expression of personal autonomy, (2) marriage as a unique opportunity, (3) marriage as a means of protecting children and family, and (4) marriage as a central social institution. As to the first benefit, Justice Kennedy wrote, "the right to personal choice regarding marriage" is an inherent aspect of autonomy "for all individuals." 99 As to the second benefit, the Court emphasized that marriage constitutes a two-person union of singular importance to individuals.
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The Court's first reference to harm arising from discrimination came with respect to its discussion of marriage's third benefit: it "safeguards children and families." 101 Justice Kennedy stated that marriage provides social "recognition," "material" benefits, and "legal structure" to the couple and their family. 102 He observed that "all parties agree" that many same-sex couples provide loving families for their children. 103 demographer Gary Gates's amicus brief, the Court noted that "hundreds of thousands of children are presently being raised by such couples." 104 This discussion of harms that befall children gave rise to the Court's most overt reference to minority stress (although it did not use that term). It stated: "Without the recognition, stability, and predictability marriage offers, their children suffer the stigma of knowing their families are somehow lesser . . . . The marriage laws at issue here thus harm and humiliate the children of same-sex couples." 105 As noted earlier, the Brown opinion similarly focused on the harms of policies that segregated black children. 106 The Obergefell Court's description of harm in this section of its analysis links marriage policy to internalized stigma ("suffer[ing] the stigma of knowing their families are somehow lesser"), which was also the focus of Brown's analysis, but largely overlooks the law's role in fostering stigma among peers, schoolteachers, extended family members, and the broader society.
107 Both Brown and Obergefell raise concerns that the Court led with a description of harms imposed on innocent and vulnerable children to divert attention from adults' stake in regimes that stigmatized racial and sexual minorities. 108 In Obergefell, the focus on children may have seemed safer and more neutral than engaging the social status of sexual minorities (particularly gay men who are not raising children), whom some continue to view as sexually deviant and thus morally unfit for marriage, 109 or heterosexual adults who oppose same-sex marriage because of such stereotypes. Brown's emphasis on the fragile psyches of black children was similarly incomplete; it ignored the "psychological wage of whiteness" that many white adults perceived as a benefit of segregation.
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Nor did the Brown Court discuss how segregation harmed white children by instilling myths about racial difference and white supremacy that have endured long into adulthood for many white Americans. 135 S. Ct. 2584 (Nos. 14-556, 14-562, 14-571, 14-574), 2015 WL 1021451). 105 Id. at 2600-01 (citation omitted). 106 See supra notes 35-36 and accompanying text. 107 Cf. Guinier, supra note 36, at 102 ("Brown's asymmetric focus on the psychological damage segregation did to blacks gave the psychological benefits segregation conferred on whites short shrift."). 108 Brown, of course, specifically concerned the rights of schoolchildren, while Obergefell primarily concerned the rights of adults. 109 See Robinson & Frost, supra note 1 (critiquing this perspective). 110 Guinier, supra note 36, at 108. 111 See id. at 95-96, 102-03 ("The Court's measure of segregation's psychological costs counted its apparent effect on black children without grappling with the way segregation also shaped the personality development of whites.").
With regard to the fourth benefit, Justice Kennedy wrote, marriage is a "keystone of our social order," and excluding gays and lesbians from a "building block of our national community" is harmful to them. 112 At this point, the Court described stigmatic harm more broadly, referring to all same-sex couples, not just those who are raising children. "[B]y virtue of their exclusion" from marriage, Justice Kennedy declared, "[s]ame-sex couples are consigned to an instability many opposite-sex couples would deem intolerable in their own lives . . . . It demeans gays and lesbians for the State to lock them out of a central institution of the Nation's society."
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A more fundamental critique of the Court's narrow discussion of stigma centers on the question of animus: whether states excluded same-sex couples from marriage because of group-based hostility. Brown largely elided the question of discriminatory intent or the reason why Whites forced black children into segregated schools. But Obergefell went a step further. Even as Justice Kennedy vindicated the rights of same-sex couples, he sought to disconnect exclusionary marriage laws from homophobia. Whereas his earlier Windsor opinion had accused opponents of same-sex marriage of harboring animus, 114 he disavowed that claim in Obergefell. Indeed, Justice Kennedy went out of his way to proclaim that the view that marriage must be between one man and one woman "long has been held-and continues to be held-in good faith by reasonable and sincere people here and throughout the world."
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This blanket blessing of opponents of same-sex marriage is in serious tension with the claim that exclusion from marriage demeaned and humiliated same-sex couples and their children. How precisely did millions of sincere and decent voters accidentally "impose stigma and injury of the kind prohibited by our basic charter"? 116 Justice Kennedy never provides a satisfying answer to this puzzle. He could have looked to social science to find that, in fact, hostility toward gays and lesbians remains prevalent and id. at 2693-94 (concluding that the statute "demeans the couple," "undermines" their relationship privately and publicly, and "humiliates tens of thousands of children now being raised by same-sex couples"). 115 Obergefell, 135 S. Ct. at 2594 (emphasis added); see also id. at 2602 ("Many who deem samesex marriage to be wrong reach that conclusion based on decent and honorable religious or philosophical premises, and neither they nor their beliefs are disparaged here."). 116 Id. at 2602-03.
undergirds opposition to same-sex marriage. 117 But at this juncture, Justice Kennedy disregarded the empirical literature. His extremely generous and erroneous construction of opponents of same-sex marriage is reminiscent of President Donald Trump's claim that good people were among those resisting the removal of Confederate statues in a violent confrontation in Charlottesville, Virginia, in August 2017. 118 And Justice Kennedy's disavowal of homophobia may have consequences in the pending Masterpiece Cakeshop case, in which the Court is expected to decide whether commercial actors who invoke their religious faith are entitled to a constitutionally based exemption from state laws requiring businesses to provide services to LGBT people.
119 Justice Kennedy's willingness in Obergefell to conceive of apparently all opponents of same-sex marriage as good and honorable people should make LGBT advocates nervous.
Ultimately, we conclude that minority stress surfaced in the Obergefell opinion only fleetingly and partially. And such references were undercut by Justice Kennedy's suggestion that minority stress does not arise from homophobia. Moreover, the opinion's acknowledgement of minority stress was overshadowed by the overarching conclusion of the four benefits of marriage that Justice Kennedy consulted to determine whether same-sex couples deserve access to the right to marry: the two groups are essentially the same and derive the same benefits from marriage. Although this focus on the benefits denied to same-sex couples may have been a strategic decision intended to ease public acceptance of the decision, the narrative emerging from the Obergefell decision disserves sexual minorities by downplaying ongoing health-related inequalities between gays and lesbians and heterosexuals arising from stigma, and by denying that hostility toward gays and lesbians and same-sex love and intimacy motivated the states' denial of the right to marry. The APHA's amicus brief provided a more expansive and ambitious framing of the relevant issue. Its opening line is: "Marriage equality is a civil rights issue-but it is a public health issue, too." 120 Because this concept did not make its way into the Obergefell opinion, readers of the 117 opinion might never learn of the well-documented health consequences of discrimination against LGBT people.
We close this Part by observing three additional ways in which Justice Kennedy discreetly narrowed the claim, which may have been motivated by a fear of disrupting the status quo. Not long after proclaiming that "reasonable" and "sincere" people of good faith oppose same-sex marriage, Justice Kennedy stated:
Were their intent to demean the revered idea and reality of marriage, the petitioners' claims would be of a different order. But that is neither their purpose nor their submission. To the contrary, it is the enduring importance of marriage that underlies the petitioners' contentions. This, they say, is their whole point. Far from seeking to devalue marriage, the petitioners seek it for themselves because of their respect-and need-for its privileges and responsibilities. And their immutable nature dictates that same-sex marriage is their only real path to this profound commitment. 121 First, the majority's casual reference to gays and lesbians' "immutable" nature intervenes in a longstanding debate within and beyond sexual minority communities concerning whether sexual orientation is fixed or fluid.
122 Although individual sexual minorities have diverse and competing understandings of the degree to which they chose their orientation, Justice Kennedy appears to conceive of sexual orientation as a fixed trait, meaning that there is little possibility that changing marriage laws will promote homosexuality and shift cultural norms. 123 This language might also be understood as an effort to allay the fears of "decent and honorable" opponents of same-sex marriage that gays and lesbians seek to "recruit" people into their ranks. 124 In short, Justice Kennedy declared, gays and lesbians are "born that way," and will remain a minuscule portion of the 121 Obergefell, 135 S. Ct. at 2594; see also id. at 2596 ("[S]exual orientation is both a normal expression of human sexuality and immutable."). 122 population. 125 This view is in tension with research evidence demonstrating that sexuality can be fluid and subject to change over one's lifetime. 126 Second, throughout the majority opinion, Justice Kennedy also makes clear that his opinion applies only to "two people" who wish to marry, not to people who want to have a union of three or more partners recognized by the law. 127 He thus shuts down the claims of dissenters that the majority ruling will lead to plural marriage. Third, in the above quote, the Court emphasizes same-sex couples' "need" to assimilate into traditional marriage rather than "demean" or transform it.
128 This is another move that underscores the essential sameness of gays and lesbians, frames marriage equality as an assimilation project, and erases positive differences. These three rhetorical moves carefully confined the claim that the Court recognized and reaffirmed the status quo.
IV. IMAGINING A MORE INCLUSIVE MARRIAGE EQUALITY MOVEMENT
The decidedly narrow scope of the claim that Obergefell embraced, as well as the tension between sameness studies and minority stress findings, betrays a broader debate within the LGBT community. Marriage has beenand remains-a divisive issue among LGBT people. Many people perceive the legal validation of same-sex marriage as recognizing LGBT people's core humanity and equality with heterosexuals. Others, however, view marriage, or at least the marriage equality movement, as an attempt to assimilate into mainstream society, which they consider a betrayal of "queer" values. From this vantage point, LGBT people should be focused on disrupting dominant norms, not blending into them.
Academics and activists have long debated this question, 129 but a Pew survey of LGBT people illustrates the salience of this divide among ordinary Americans: 125 See Robinson, Unequal Protection, supra note 11, at 227-28 (identifying some structural advantages that gays and lesbians have over people of color in terms of their claims disturbing the status quo, including that only 1.7% of the public identifies as gay or lesbian). 126 See, e.g., Diamond, supra note 122. 127 See, e.g., Obergefell, 135 S. Ct. at 2599; id. at 2608 ("In forming a marital union, two people become something greater than once they were."); id. at 2607 ("[T]hese cases involve only the rights of two consenting adults whose marriages would pose no risk of harm to themselves or third parties."); id. at 2621 (Roberts, C.J., dissenting) ("Although the majority randomly inserts the adjective 'two' in various places, it offers no reason at all why the two-person element of the core definition of marriage may be preserved while the man-woman element may not."). 128 See id. at 2594 (majority opinion About half of survey respondents (49%) say the best way to achieve equality is to become a part of mainstream culture and institutions such as marriage, but an equal share say LGBT adults should be able to achieve equality while still maintaining their own distinct culture and way of life.
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Thus, the strategy of the LGBT movement and its allies in Obergefellwhich emphasized sameness to the detriment of acknowledging differences-is in tension with the values of half of the relevant community. 131 The discomfort that a significant number of LGBT people have about marriage's prominence overlaps with racial and socioeconomic disparities. Studies suggest that middle-class and affluent people, whether heterosexual or LGBT, are more likely to take advantage of the right to marry or seek a civil union or domestic partnership.
132 Low-income people of color, especially African-Americans, are potentially less likely to benefit from the efforts of the marriage equality movement as much as affluent white people in part because people of color are underrepresented in the population of LGBT people in same-sex partnerships. 133 This practical disparity in access . 131 LGBT people differ significantly in terms of which "differences" they see as linked to LGBT identity and worthy of recognition or preservation. For example, several scholars have critiqued monogamy and argued that public sex is integral to queer identity. See, e.g., WARNER, supra note 129, at 113-14. But see Robinson & Frost, supra note 1, at 6-7 (challenging attempts to "fuse" gay identity with promiscuity and HIV). By contrast, the differences that we call attention to primarily concern the impact of minority stress on LGBT lives and differences related to egalitarian relationship practices and raising children who are more likely to subscribe to gender and sexual orientation equality. 132 See, e.g., GARY J. GATES, DEMOGRAPHICS OF MARRIED AND UNMARRIED SAME-SEX COUPLES: ANALYSES 
(analyzing two California surveys with large samples of gays and lesbians and concluding that "partnered gay men are older, more likely to be white, and more highly educated compared with nonpartnered gay men"); id. (finding that partnered lesbians are more likely to be white than the overall category of lesbians); id. at 583-85 (finding that those in legally registered domestic partnerships are more likely to be white and have the highest incomes of all gay men and that black men and women are particularly underrepresented in officially registered domestic partnerships). Blacks are underrepresented both among those in same-sex and different-sex marriages: while 13.3% of Census respondents identified to marriage has provoked some harsh critiques of the marriage movement. For example, Kenyon Farrow, a black queer man, wrote "Is Gay Marriage Anti Black???" 134 Angela Harris, who is a black woman, has offered a formidable critique of what she calls the LGBT movement's "neoliberal" foundation. 135 In a piece written before Obergefell, she worried that the Supreme Court's eventual embrace of same-sex marriage would simply create a path "from Stonewall to the suburbs" for affluent gays and lesbians, leaving many sexual minorities behind. 136 Marriage equality is a deeply important step toward eliminating discriminatory social policies and structural stigma in LGBT lives, but we regret that the framing of the issue in some legal arguments and public discourse has exacerbated division. If the people who organized, funded, and litigated for marriage equality had been more aware of and committed to protecting the interests of marginalized members of the community-of " [l] ooking to the bottom" 137 -how would they have articulated the claim for marriage equality? This reimagined marriage equality claim would have offered more than symbolic benefits to LGBT people who face social obstacles in their pursuit of marriage or are not interested in marriage. At a minimum, it would have created a foothold for courts and other government bodies to recognize the full scope of the injuries that sexual minorities experience because of homophobia and heterosexism-not simply the formal denial of a marriage license. Instead, the questionable turns and strategic choices of the marriage equality movement narrowed the scope of the underlying claim and the class of people who stood to benefit from a victory.
For example, the marriage equality movement made the strategic decision to focus only on gays and lesbians, rather than all sexual minorities. With virtual uniformity, the movement's briefs recited "gays and lesbians" as the relevant class, even though bisexual, transgender, and other sexual or gender minorities stood to benefit from marriage equality. 138 To be sure, studies suggest that gays and lesbians are far more likely to seek to marry a person of the same sex than a bisexual person. 139 The vast majority of bisexuals in cohabiting relationships are partnered with someone of a different sex. 140 However, this pattern is at least partly explained by the fact that a relationship with a different-sex partner offers a path to marriage and higher social status, whereas same-sex relationships are stigmatized and (before the Court's decisions in Windsor and Obergefell) were generally ineligible for marriage.
141 Thus, the current partnering patterns of bisexuals should not be understood as fixed, but rather receptive to social and legal changes that make same-sex partnering a more viable option.
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Transgender people also have a more complicated relationship to marriage. Some transgender people could marry pre-Windsor and Obergefell because they could change their legal sex under state law, because they chose to marry someone of a different sex, or because the state considered their relationship to be different-sex, even though the transgender people considered themselves to be in same-sex relationships.
143 With respect to the latter group, however, the only reason why the state allowed the marriage was the state's refusal to respect the person's gender identity. In lifting state marriage limitations based on gender, Obergefell freed some transgender people to marry without disrespecting their gender identity. Therefore, although restrictive marriage laws impacted bisexual and transgender people differently, these groups still had a stake in the movement.
The "gay and lesbian" framing of the legal briefs also seems strikingly out of tune with the proliferation of identities among the youngest sexual minorities. Millennial women increasingly seem likely to prefer the label 138 "queer" to "lesbian," in part because it suggests a more fluid set of attractions to people of different genders. Young people are also claiming terms like "pansexual" or refusing sexual labels altogether. 144 Now, we are not naïve enough to suggest that Justice Kennedy is prepared to utter (or understand) the word "pansexual." Our point is that the narrow construction of the class as "gay or lesbians" may eventually make Obergefell's conception of sexual minorities look anachronistic and may reduce its relevance to younger generations.
We see similar limitations in the scholarly literature cited in the APA brief. Marriage equality litigators chose to represent the relevant class as having a fixed, stable identity, which likely explains why they did not directly engage with identities such as "bisexual," which may be understood as affording the individual more choice. Moreover, the lawyers selected plaintiffs who were likely to appeal to the Justices in that they were disproportionately white and middle-or upper-class. 145 While the lawyers who fought for marriage equality generally made strategic choices that limited the relevant class and how it was represented, social science scholars were more likely to confront practical constraints preventing them from developing a more inclusive sample, often resulting in samples that were disproportionately white, affluent, and female. 146 The scholars also faced 144 See, e.g., Kristi E. Gamarel et al., Identity Safety and Relational Health in Youth Spaces: A Needs methodological challenges in identifying hard-to-find populations, such as bisexuals and transgender people. 147 Nonetheless, it is valuable to contemplate how the lawyers' rhetoric and the scientific studies similarly gravitated toward the most elite members of the LGBT community instead of "looking to the bottom."
The marriage equality movement's use of social science evidence may have also strategically omitted several significant differences between samesex and different-sex relationships. 148 This sameness strategy seemingly entailed glossing over things that make same-sex couples unique. The APA brief provides an illustrative example, although the discussion could be extended to characterize the marriage equality movement's use of social science more broadly. The following discussion focuses only on studies cited in the APA brief and brings to the fore themes that were overlooked by that brief. Our review shows that social science scholarship can be useful not just in supporting strategic legal arguments of no difference but also in its potential to highlight positive differences that might serve as exemplars for all families. We organize this list of apparent differences beginning with those that we think would have been the least controversial within the marriage equality movement to those that could have generated significant controversy and legal risk. 149 First, several studies suggest that female couples and, to a lesser extent, male couples, divide household labor and childrearing in a more egalitarian fashion than heterosexual couples. Specifically, a second mother is more attributable to race or ethnicity, family economic circumstances, cultural environments, or related variables").The centrality of affluent white lesbians in this body of scholarship is especially concerning because recent studies suggest that, within the LGBT community, women of color are the most likely to be parents, and men of color are more likely to parent than white men, and that families raising children are likely to face socioeconomic disadvantage. See, e.g., GATES, supra note 132, at 6-7. 147 likely than a father to be engaged in childrearing. 150 Second, same-sex parents may be less likely to use physical punishment. 151 As virtually all of these studies emphasize, children of same-sex parents are as likely as children of heterosexual parents to achieve positive outcomes. It is noteworthy, however, that same-sex partners appear to do this while using less physical punishment.
Third, some studies have found that children of female same-sex parents actually surpassed children of different-sex parents on certain measures of healthy development. For example, some studies found that adolescents raised by two mothers "scored significantly higher on . . . selfesteem than the adolescents in mother-father families" and "scored significantly lower on the conduct problems scale." 152 A review by E.C. Perrin declares: "growing up with parents who are lesbian or gay may confer some advantages to children. They have been described as more tolerant of diversity and more nurturing toward younger children than children whose parents are heterosexual." 153 Fourth, some scholarship suggests that children of same-sex parents are more likely to endorse gender equality. 154 A related question is whether parents should pressure their children to adhere to rigid gender roles. 155 We suspect that there is consensus among liberals that the former outcome (greater endorsement of gender equality) is positive, but liberals might differ on the value of the latter outcome (more gender flexibility). For instance, one study found that "daughters of lesbian mothers were more likely to be 150 See, e.g., Henny Bos et al., Lesbian & Heterosexual Two-Parent Families: Adolescent-Parent described as taking part in rough and tumble play or as playing with 'masculine' toys such as trucks and guns." 156 People who promote traditional gender roles might see in these findings evidence of gay and lesbian parents problematically promoting gender nonconformity. 157 Finally and perhaps most controversially, some studies indicate that children of same-sex parents are more open than children of different-sex parents to romantic or sexual relationships with a person of the same sex. 158 A study by Henny Bos and Theo Sandfort found that children with two mothers "[were] more likely to question future heterosexual romantic involvement." 159 While legal arguments for marriage equality may have benefitted from avoiding this finding, an alternative take on these findings reveals something inspiring. Most LGBT people were raised in settings in which heterosexual parents, peers, and institutions such as schools and churches communicated in explicit or implicit ways that they should be heterosexual and cisgender. 160 As a result, much of the internal work that sexual and gender minorities must do as they approach emerging adulthood entails figuring out how to reconcile their feelings, attractions, and evolving sense of personal identity with parental and social expectations.
This dilemma is the source of much minority stress, and parental expectations in particular may keep some people from ever coming out of the closet. 161 From this vantage point, children of gays and lesbians enjoy greater freedom to question their sexual identities without fear of parental rejection-a benefit that we should seek to extend to all children. In addition, the findings on gay and lesbian parents' greater acceptance of gender flexibility might suggest that they would be more supportive if a child eventually identified as transgender. 162 Most of these findings were downplayed not only by the APA but by many of the scholars who produced these studies. The Bos and Sandfort study, discussed previously, is exceptional in its candor: "In sum, our findings regarding feeling parental pressure to conform to gender stereotypes, feeling that their gender is superior, and doubting future heterosexual romantic involvement, our findings do not support the 'no difference' consensus in empirical research on lesbian-parent families . . . ." 163 The marriage equality movement's omission of the differences that we have summarized provided an incomplete and misleading description of the relevant research. A more frank and transparent exploration of similarities and differences might have helped bridge fissures in the LGBT community regarding whether marriage equality is about assimilation and denial of differences.
The strategic reasons for avoiding some of these findings are obvious, particularly the findings concerning gender flexibility and openness to a same-sex relationship. But others seem much less risky, such as findings that lesbian mothers are more engaged and egalitarian parents. These studies offered a chance to vindicate the interests of same-sex parents and their children and call into question certain aspects of heteronormativity. Therefore, we do not think that strategic concerns fully justified the marriage equality movement's unyielding adherence to the "no significant . 162 Our discussion is somewhat speculative because the APA did not cite any studies concerning parents of children who identify as transgender. Moreover, we recognize that among lesbian, gay, and bisexual (LGB) people, there are different, and sometimes competing, conceptions of gender. And there is considerable transphobia among some LGB people. This question of whether LGB parents are more supportive of transgender children strikes us as an important future scholarly inquiry. 163 Bos & Sandfort, supra note 154, at 124 (citations omitted).
differences" mantra. Moreover, our review is a reminder of how oppressive forces infuse and structure legal arguments that are intended to overturn those very same forces. 164 A movement to upend homophobic marriage laws was itself confined by homophobia, which influenced which arguments could be articulated.
The Court's opinion in Obergefell focused narrowly on marriage and offered too little to sexual minorities who are not partnered or raising children. The Court's marriage opinions have refrained from declaring sexual orientation a "suspect" or "quasi-suspect" class, a holding that would have had major implications for every claim based on sexual orientation, reaching beyond Obergefell's focus on marriage and parenting. Moreover, the marriage opinions could be read to suggest that achieving marriage is the pinnacle of LGBT rights.
The marriage equality movement bears some responsibility for this framing because its use of social science largely framed denial of access to marriage as a unique harm rather than sufficiently connecting it to overlapping structural forms of subordination, which cannot be eradicated simply by granting marriage licenses. The movement's narrow focus seems most beneficial for the most affluent members of the class, those who managed to obtain stable, satisfying, and exemplary relationships and, in some cases, to raise healthy children, despite significant exposure to minority stress. The plaintiffs and others who are similarly situated accomplished these positive outcomes without significant government assistance. We regret the failure of the marriage equality movement also to attend to those who have been less fortunate and are in need of greater governmental aid. This framing reinforced critiques of LGBT rights as "neoliberal" in character. 165 Many sexual minorities are not prepared to take advantage of marriage equality because they are struggling with basic needs, such as access to stable housing, or because they are incarcerated.
LGBT people are disproportionately likely to be homeless and to be incarcerated. 166 Even in the marriage equality era, LGBT sexuality remains highly stigmatized. As a result, many sexual minorities continue to hide their identities and to conduct any sexual or romantic relationships in secret. Many sexual minorities' attempts to form enduring romantic relationships are hindered by discrimination at work, at school, in public, and from parents and other family members. 167 As important as the couple-focused social science work is, it does not represent sexual minorities who are not in such relationships but may desire them. The minority-stress-related barriers and challenges that sexual minorities face in the process of identifying potential partners, dating, and negotiating intimacy are equally deserving of scientific examination. People currently in long-term committed relationships appear to be about one-half of the community of people who identify as LGBT. 168 Moreover, identity appears to influence access to relationships. For example, studies suggest that women are more likely to be in committed relationships. According to a 2013 Pew study, 60% of gay men are single and 40% are in a committed relationship. By contrast, 34% of lesbians are single and 66% are in a relationship. 169 Several other studies have also found that gay men are less likely than lesbians to be partnered. 170 In the more inclusive marriage equality claim that we imagine, the lawyers would have used the social science to shed light on challenges that apply throughout the LGBT community, including at various stages of relationship formation and dissolution.
CONCLUSION
This Essay highlights how various institutional pressures influence and, in some cases, confine civil rights claims and the presentation of social science research that bears on such claims. We have shown the importance of holistic, multidimensional representations of stigmatized groups rather than, for example, framing sexual minorities as only the same as or only different than heterosexuals. Marriage equality advocates treated all differences as problematic, yet we recognize that some differences arise from discrimination-which ought not be minimized-and other differences may be positive. The centrality of the most privileged gays and lesbians in the marriage equality movement obscured how minority stress, race, class, gender identity, and other factors overlap to limit access to relationships and marriage, even after Obergefell. Thus, marriage equality lawyers' attempt to "play it safe" may have exposed LGBT people to future vulnerabilities by downplaying the effects of homophobia.
Although the first third of this Essay focused on race and the remainder concerns sexual orientation, we have sought to show how race and sexuality are intertwined and should not be understood as distinct struggles. 171 For example, there is evidence that being a sexual or gender minority (such as a black transgender woman) compounds the discrimination generally faced by black and brown people in the criminal justice system. 172 Thus, our story about judicial indifference to racial disparities in criminal law should not be understood as a story disconnected from sexual orientation and gender identity. Similarly, our sketch of a more inclusive marriage equality movement makes evident how the most marginalized sexual and gender minorities, including people of color, were relegated to the sidelines in Obergefell. This dynamic unnecessarily perpetuated perceptions that marriage equality is a white, assimilationist project. We have also sought to draw doctrinal connections between cases that otherwise might be regarded as strange bedfellows, including McCleskey, Obergefell, and Grutter. The connecting thread in these cases is the judicial struggle to enforce equal protection while minimally disrupting the status quo and extricating the 171 courts from extended structural reform. Although many lawyers have catered to this judicial instinct, we want to highlight those who have pressed the Court to think bigger, including the brief by experimental psychologists in Fisher, who sought to show a connection between standardized tests and stereotype threat, and the APHA brief in Obergefell, which characterized marriage equality as a public health issue. 173 We encourage scholars and lawyers similarly to resist the "fear of too much justice." 173 Although neither of these briefs was successful in infiltrating the Court's opinion, it is important to note that they did not prevent the Court from ruling for affirmative action in Fisher and marriage equality in Obergefell. This is a powerful challenge to those who argue that anything other than the narrowest and most risk-averse argument will harm the cause.
See generally

